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The
Orthopaedic
Center

Highly Skilled Specialists ... World-Class Care

For more than 30 years, TOC has been recognized
as the Tennessee Valley’s leader in orthopaedics,
spine surgery and sports medicine. Thousands of
area residents have received world-class care from
the Valley’s most trusted and experienced group of
orthopaedic surgeons and medical specialists.
Ten Centers of Excellence have been established to
address the specific needs of our patients:

GENERAL ORTHOPAEDICS j FOOT & ANKLE CENTER
HAND, WRIST & ELBOW CENTER
JOINT REPLACEMENT CENTER j PEDIATRIC CENTER
PHYSICAL MEDICINE & REHABILITATION CENTER
SHOULDER & KNEE CENTER j SPINE CENTER
SPORTS CENTER j TRAUMA CENTER

Convenient Locations
Huntsville at Franklin Medical Tower and
Crestwood Medical Center, Madison, Decatur,
Guntersville, Scottsboro, Fayetteville, TN

Main Number (256) 539-2728

Toll Free 1-800-242-2381 www.visitTOC.com

YOUR HEALTHCARE NETWORK SOLUTION IN NORTH ALABAMA

Your Health Benefits
Alternative in

North Alabama
Participating Facilities
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P.O. Box 18788 Huntsville, AL 35804 Telephone (256) 532-2755 FAX (256) 532-2756
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ComplOne is a compre-
hensive case management
company located in Hunts-
ville, Alabama with clients
across the Southeast.
ComplOne and sister com-
pany, North Alabama Man-
aged Care, Inc. (NAMCI), are
divisions of Premier Health
Networks of Alabama, LLC
featuring PPO network ac-
cess for direct medical cost
savings in group health and
workers' compensation.

ComplOnefeatures 24 hour
case management services
with Certified Nurse Case
Managersand the backing of
Board Certified Occupational
Health Physicians. Our
nurses and physicians are
available for pre-certifica-
tion, utilization management,
file reviews, case referrals,
peer reviews, and cata-
strophic injury management.

ComplOneiscertified by the
state of Alabama Department
of Industrial Relations, is li-
censed and insured, and has
been recognized for Best Prac-
ticesinInjury Managementin
the state of Alabama.

ComplOne
Your First ChoiceFor
CaseManagement

www.compone.org
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Arbitration for Workers' Comp Claims?

Ithough arbitration agreements have
Abeen used with increasing frequency

in the past few years, traditionally it
was assumed that employers could not
require arbitration of workers' compensation
claims. However, recent decisions by
Alabama’s appellate courts have turned
conventional wisdom upside down, finding
that in some circumstances a workers
compensation claim may be subject to
arbitration. Ryan’'s Family Seakhouse, Inc.
v. Kilpatric, 2006 WL 3691554 (Ala. Civ.
App. Dec. 15, 2006), cert. denied, 2007 WL
867221 (Ala. March
23, 2007).

vote might have been
different if the plaintiff had
been able to show evidence
that she did not have
reasonable access to similar
employment without an
arbitration requirement.
That suggests that if
arbitration became the norm
in most jobs within a particular area, the
outcome might be different.

Given that the Alabama appellate courts have
shown at least some willingnessto allow
arbitration of workers
compensation claims,

JENNIFER HOWARD

Ms. Kilpatric signed
an arbitration
agreement when she
applied to work with

“The bottom line is that
arbitration is not the best
solution for everyone. ”

many employers have
begun asking whether
arbitrationisamore
desirable means of

Ryan’sFamily

Steakhouse, agreeing to submit all
employment-related disputesto arbitration.
Kilpatric later sued Ryan’s for workers'
compensation benefitsand retaliatory
discharge. Although thetrial court refused to
enforce the arbitration agreement, the
appellate court found that the arbitration
agreement was enforceable even with regard
to Kilpatric'sworkers' compensation claim.
Although the case was appealed, in March
2007 the Alabama Supreme Court declined to
review it.

Despite having this opinion on the books, itis
not clear how Alabama courts would decide
the same issue in a different case. The
appellate court’s decision in Kilpatric was
deeply divided, with three judges concurring
in the result and two dissenting. Importantly,
one of the concurring judges noted that his

resolving such claims
than the typical processin state circuit courts.
The answer likely depends on who is asking
the question.
Proponents of arbitration believe that disputes
are more likely to be resolved more quickly and
with less expense than in court. Additionally,
for some employers an arbitrator may be a
more favorable decisionmaker than the circuit

Cont. on page 2
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Clinical Comments &~

Elbow Injuries in Workers Compensation

Stiffness is one of the great operative intervention could be capsule that
problemsassociated withelbow injury  considered. The age group that cannot be
or disease processes that involve the  seems to benefit most from surgical sufficiently
elbow. Theother literaturehastended release of the elbow isfromtheage rel eased
to avoid this subject all together of approximately 18to50years. This arthroscopicaly
especialy wheresurgery wasrequired.  age group seems to represent those and require an
Theearly reportsmixed age, etiologies, who are willing and capable to open release.
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Arbitration (continued)

depending upon the circumstances. First,
arbitration provideslimited appeal rights—
it is next to impossible to have an
arbitration decision set aside on appeal .

Legal Brief

In the case of Davis Plumbing Company v
Burns, the claimant filed amotion with the
court seeking to allow him to continue to
use his chosen pharmacy for dispensing
medication.  Since -his workers’
compensation claim was settled with open
medicals “in accordance tothe Act”, he
was allowed the select the pharmacy. The
Act does not address who has the
authority in a compensation case to select
the pharmacy. 1t isimportant to understand
that pharmacy selection in a workers

court judges in that employer’s particular
jurisdiction.

However, employers should keep in mind
potential disadvantages of arbitration.
Since employees do not necessarily need  Giventheincreasingly pro-employer
alawyer to prosecute cases in arbitration  decisions coming from Alabamaappellate
and the process is less complicated, there courtsin the last ten years, employers
isaconcern that arbitration might “open  probably give up more than employees by
the floodgates’ and lead to moreclaims  limiting their right to appeal. Further,
beingfiled. Arbitrationalsolimitsparties some arbitration agreements may allow
ability to obtain pre-trial discovery (such  arbitrators to serve without having any
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. . as witness articular associated injuriesand thelocationof ~ participate in the rigorous The open
gfnn;ﬂ;n;aﬂsogofﬁecna?hgeosscs;ltﬁr:ift;l:g depasitions), gxperiencein the pathology and used multiplenames  postoperativetreastmentsandwhodo release Sl PHILIP A MADDOX, MD.
negotiate adiscount with the provider and/ which workers for the same process, such as not havesgnlflcaqt_underlyl_ngdlsease usue}lly done _
or pharmacy. likely compensation, contracture, gtiff elbow and arthrolysis.  such as degenerative arthritis of the medially and laterally to insure

weighsin so the This leads to increased confusion upper extremity. Other social or complete release of contracted

Ben Pugh favor of decisonmakers regarding the stiff elbow diagnosisas psychological factors that may structures while preserving the

Carr, Allison, Pugh, employees. inarbitration well as treatment. influencethewillingnessor capability collateral ligaments. Even at thetime

Howard, Oliver, & Sisson Arbitrators could be far In Workmen’'s Compensation, it is of a patient to participate in the of surgery, incomplete extension may

(205) 822-2006 are less not uncommon for patients to have postoperative protocol must be be the result while flexion is usually

believedto ; o  knowledgeable significant elbow injuries and considered. obtained. This attention to technical

C N be more Hello from the Comp1One Case Management Team! about the law subsequent diffness. Even with details, as  well as
Ompany ews likely to thanAlabama the most attentive supervised preservation of critical

We welcome Leah Greer to the ComplOne
Case Management Team! L eah hasamost
twenty years of healthcare experience
with seven years devoted to
orthopedic injuries.

WELCOME

LEAHGREER

Primary Contacts:

“split the baby” and arefar lesslikely
than circuit court judges to grant
summary judgment, which means that

employers with meritorious defenses are

lesslikely to win outright. Moreover,
although the trend in favor of arbitration
arose in large part due to the desire to
avoid the uncertainties of jury trials,

arbitrating workers' compensation cases
offers no benefit in this regard because in

the Alabama court system workers
compensation cases are always decided
by judges, never by juries.

Employers should also consider the

following additional factors, which might

weigh for or against arbitration,
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circuit court judges. Finally, although
Alabama courts have ongoing jurisdiction
over claimsto resolve issues that might
arise after adjudication (such as conflicts
over ongoing medical treatment), thereis
no such procedure in arbitration.
The bottom lineisthat arbitration is not
the best solution for everyone.
Employers should carefully consider their
own unigue circumstances and only
pursue arbitration if it seemsright for
them.
Jennifer L. Howard
Lehr, Middlebrooks & Vreeland, PC
(205) 326-3002

physical therapy the patientswill
often not regain their optimum
range of motion after injury.
Nonetheless, it is important to
work with these patientsin terms
of gentle range of motion, both
active and passive as the disease
process or healing processwill alow.
This can be an arduous task and the
elbow may continue to be stiff or the
stiffness may progress while the
patient isin physical therapy. At this
time, it isvery common to see patients,
physicians and physical therapists as
well as others involved in the
Workmen’s Compensation arena
pointing fingers as to why the elbow
continues to get stiff. This type of
activity is usually nonproductive and
not helpful for maintaining motion in
the elbow. Thistime would be better
spent trying to identify any pitfallsin
the treatment and making future plans
for further intervention if necessary.
Should the patient beunableto regain
asuitablerange of motion of the elbow,
usually from -30 degreesif extension
to 130 degrees of flexion, then

“The age group that seems to
benefit most from surgical release

of the elbow is from the age of
approximately 18 to 50 years.”

Once these factors have been
distilled and apatient has been treated
conservatively for approximately four
to six months after injury it is very
reasonable to consider operative
intervention. Theliterature supports
that these patients may get notable
improvement in range of motion with
small risks of serious complications.
Although arthroscopic releases can
be done, thisis usually reserved for
patients' with minimal contracturein
the younger age group or in the ol der
age group who have underlying
degenerative arthritis of the elbow
with osteophyte formation and tight
capsules. Other patient’s who have
more violent injury associated with
their contracture as can be seen in
Workmen’'s Compensation will have
hypertrophied structure such as the
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neurovascular structures in
the area can dictate a slow
meticulousdissection. Other
disease processes such as
heterotopic bone formation
must be addressed and can
significantly lengthen the
operative time and increase the
difficulty in recovery; therefore,
dictating the need for additional
treatment such as postoperative
radiation.

Postoperatively, one cannot expect
any range of mation further than what
was seen in surgery when the elbow
was taken through a general range of
motion. Any forceful type of
manipulation will not be maintained.
These releases usually do not restore
the normal elbow, but it certainly can
hel p patients get into avery functional
range of motion which can be helpful
in returning them to their normal
activitiesincluding their returntowork.

Philip A. Maddox, M.D.
The Orthopaedic Center
(256) 539-2728




